
Keeping Schools Out 
of Court: Legally 
Defensible Models of 
Leadership 

by Shaheen Shariff 


Abstract 

This paper draws attention to a knowledge gap in leadership models 
regarding bullying, particularly cyberbully ing, an emergent form of student 
harassment. Given that parents are suing schools for failing to protect victims of 
bullying, educators need guidance in addressing harassment and discriminatory 
discourse in popular youth culture. 

The focus is on three important considerations: (1) the need to avoid 
criminalizing children and adolescents; (2) the need to clarify educators' legal 
obligations to protect students from psychological harm; and (3) the need to de- 
limit educators' legal obligations to sustain school environments that reduce bul- 
lying and create equal opportunities for learning. Improved law-related courses, 
grounded in compatible theories on leadership, social justice, and ethics of care, 
are recommended for education students. Educators who take courses in these disci- 
plines show great promise in helping schools navigate the unprecedented dilemmas of 
technology and pluralism through ethical and legally defensible alternatives. 

Contemporary schools provide a milieu in which the exchange of differences in cul- 
fure, morals, religion, and language has fhe pofenfial fo enrich sfudenfs' lives. This sel- 
ling also can produce an environmenf where compefing righfs, violence, discriminafion, 
and exclusion of some sfudenfs is a realify. As schools undergo changing demographics, 
numerous policies fo promofe equalify and reduce discriminafion, bullying, and vio- 
lence have been inf reduced. These include mulficulfural, anfiracism, and zero-folerance 
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policies; critical incidence response strategies; and mission statements. The challenge is 
ensuring that the stated objectives of promoting "inclusive school climates" or "safe and 
caring school communifies of learning" are implemenfed in acfual pracfice (LaRocque 
and Shariff 2001, 5). 

Research (Shariff 2003; LaRocque and Shariff 2001) has suggesfed fhaf fhe plefhora 
of inifiafives schools currenfly employ are largely ineffecfive and counferproducfive. 
Zero-folerance policies fhaf originafe in milifary models of discipline (Skiba and Peferson 
1999; Giroux 2003) and anfi-bullying programs fhaf fell vicfims fo walk away from bul- 
lies ignore fhe realities fhaf come wifh increased diversify, popular culfure, and evolv- 
ing fechnology They also confradicf mission and policy objecfives fo provide safe, car- 
ing, and inclusive school environmenfs. 

Cyberbullying is an emerging form of harassmenf fhaf is fhe producf of fechnologi- 
cal change. If poses a difficulf challenge for educational leaders because if occurs in a 
virfual environmenf. Preliminary invesfigafion has suggesfed fhaf schools are relucfanf 
fo address fhis form of bullying despife ifs pofenfial for long-ferm psychological harm 
fo fhe sfudenfs involved (Leishman 2002). While awareness of cyberbullying has in- 
creased, few have considered fhe exfenf of educafors' responsibilifies fo address if. This 
arficle addresses fhe knowledge gap in educafional leadership relafed fo harassmenf 
and bullying, specifically cyberbullying, discusses legal obligations, and ouflines con- 
siderafions for leadership models. 

Bullying: Conditions, Forms, and Influences 

Bullying fypically adopfs two forms: overf and coverf . Overf bullying involves physi- 
cal aggression, such as healing, kicking, shoving, and sexual fouching. If can be accom- 
panied by coverf bullying, in which vicfims are excluded from peer groups, sfalked, 
sfared af, gossiped abouf, verbally fhreafened, and harassed (Olweus 2001; Pepler 1997). 
Coverf bullying can be random or discriminafory — racial, sexual, homophobic, or based 
on social class, abilities, or disabilifies (Shariff 2003). Vicfims can be selecfed based on 
fheir gender, manner of dress, accenf, race, sexual orienfafion, abilifies or disabilifies, 
socioeconomic class, religious beliefs, or weigh! (Glover, Carfwrighf, and Gleeson 1998). 

Cyberbullying is a form of coverf bullying fhaf involves fhe Infernef. Perpefrafors 
make anonymous hafeful commenfs or fhreafs, lease and engage in gossip fhrough online 
chaf rooms, and use e-mail fo infimidafe ofhers. The consequences for vicfims can be 
psychologically devasfafing. 

Teen Talk 

An inferesfing irony is fhaf feenagers offen use insulfs and fhreafs as ferms of en- 
dearmenf. This makes if difficulf for educafors fo recognize fhe line af which conversa- 
fions move from friendly banfer fo bullying. 

Teens offen greef one anofher wifh sfafemenfs like "Wass up daug?" They may chide 
a friend, "I'm going fo kick your a — ," or fell a friend he's "bad" (meaning he's cool). 
They may challenge a friend fo roughhouse, "Bring if on" (lef's fighf). While imporfanf 
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messages about social inequities, poverty, racism, drugs, and politics are embedded in 
some rap lyrics, stereotypic, homophobic, racist, sexist, and violent slurs are preponder- 
ate. Moreover, adolescent conversations increasingly are peppered with obscenities. 
Research confirms that much of fhis language, when direcfed af friends, is meanf wifh- 
ouf harmful infenf, and feachers offen furn a blind eye because of ifs increasing preva- 
lence in adolescenf discourse (Shariff 2003; Devlin 1997). 

Culfural sfudies scholars have suggesfed fhaf because popular culfure is so embed- 
ded in young people's discourse, if is beffer fo work wifh if rafher fhan resisf if (Low 
2001; Ibrahim 2003). They propose fhaf rap music, poefry, and lyrics be included as parf 
of fhe curriculum. Though fhis approach can give sfudenfs opporfunifies fo voice emo- 
fion and experiences and fhus creafively empower sfudenf learning and expression, 
imporfanf questions need fo be addressed in ferms of bullying. For example, how can 
educafors redirecf sfudenfs foward less racisf, homophobic, and violenf discourse when 
if is such an infegral parf of popular culfure? Are feachers and school adminisfrafors 
equipped fo recognize condifions of bullying if popular culfure is broughf info fhe cur- 
riculum? Will sfudenfs use "official" versions in fhe classroom and reverf fo fheir origi- 
nal discriminafory meanings among fhemselves? 

Recognizing Bullying 

Six condifions generally are presenf in mosf bullying sifuafions (Salmivalli 2001): 

• a power imbalance; 

• unwanfed, deliberafe, and relenfless harassmenf; 

• victim blame (e.g., being "gay" or being a "dork"); 

• fhe blame justifies exclusion; 

• exclusion jusfifies fhe bullying; and 

• approximafely 30 percenf of bysfanders generally supporf fhe perpefrafors. 

All fhese condifions were presenf in a human righfs claim filed by a Canadian sfu- 
denf againsf his school (Jubmn v. North Vancouver School District et al. 2002). Azmi Jubran's 
formenfors fesfified fhaf faunfs adulfs mighf inferpref as homophobic are nof always 
meanf fhaf way when direcfed foward friends. However, fhe same sfudenfs fesfified 
fhaf when direcfed af someone who is nof a friend, fhe ferms "dork," "geek," "gay," and 
"faggof" are used inferchangeably as insulfs or puf-downs. 

Cyberbully ing 

Cyberbullying occurs when harassing school conversations continue fhrough fhe 
Infemef — an infegral parf of confemporary feenage culfure and socializafion. While fhe 
Infemef has greafly facilifafed communication and access fo informafion, fhis medium 
allows cover! verbal bullying fo fhrive. A recenf survey found fhaf 14 percenf of young 
Canadian users had been fhreafened while using insfanf messaging and 16 percenf ad- 
miffed posfing hafeful commenfs (Leishman 2002). Disfurbingly, Salmivalli (2001) dis- 
covered fhaf fhe longer bullying confinues, supporfers increase in number and, con- 
comifanfly, fhe abuse infensifies. Sfudenfs reporfed, "Over fhe Infemef you don'f really 
see fheir face or fhey don'f see yours, and you don'f have fo look in fheir eyes and see 
fhey're hurf" (Leishman 2002, 1). In one insfance, parenfs of an llfh-grade female came 
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home to find her pale, distraught, and frightened. She showed them an e-mail she had 
received, which stated, "You don't know me. But I know you. I've been watching you at 
school. If I were you. I'd be very scared. Sleep with one eye open. Down on your knees 
bitch!" (Shariff 2001, 1). 

The reference to watching the girl at school brought the harassment into the realm 
of the school environment despite the fact that it was sent over the weekend from a 
home computer. School police liaison officers were unsuccessful in tracing the e-mail, 
but a male classmate eventually confessed that he and four others sent the e-mail from 
his home computer. Though school administrators were provided with the perpetra- 
tors' names, the boys were not disciplined because the e-mail was not sent from school. 
Consequently, the harassment continued at school, where the victim was stalked and 
verbally bullied by the boys, who called themselves "Raveger" (Shariff 2001, 1). 

In the United States, another high school student, David Knight, lived a similar 
nightmare. David had been teased, taunted, kicked, threatened, and punched for most 
of his years in high school. In an interview with CBC National News (Leishman 2002), 
David explained that the most devastating aspect of the bullying was the humiliation he 
suffered every time he logged onto the Internet. Students from his school had set up a 
Web site about him where they continued the threats, insults, and gossip. David ex- 
plained (Leishman 2002, 1): 

Rather than just some people, say 30 in a cafeteria, hearing them all yell insults at 
you, it's up therefor 6 billion people to see. Anyone with a computer can see it . . . and 
you can't get away from it. It doesn't go away when you come home from school. It 
made me feel even more trapped. 

It took the threat of litigation against the Internet provider and David's school be- 
fore the Web site was finally taken down — approximately six months after his family's 
initial request for removal (Leishman 2002). 

A Wall of Defense 

These examples illustrate the wall of defense victims encounter when they report a 
problem. Emerging litigation has suggested that schools often adopt a defensive stance 
when victims seek their support. Parents of the victims stated that when administrators 
and teachers were asked for help, they (1) assumed that victims invited the abuse; (2) 
said the problem was blown out of proportion by parents and accused them of harass- 
ing the school; and (3) assumed that written anti-bullying policies absolved the school 
from doing more to protect victims. 

School officials' wall of defense stems from a fear of litigation, driven by insufficient 
knowledge and lack of clarity about the legal boundaries of their responsibilities to stu- 
dents. Research has suggested that schools have too much information on how to handle 
bullying, but insufficient knowledge about its complexities (LaRocque and Shariff 2001). 
Moreover, scholars explained that administrators often place a premium on manage- 
ment and control conflict through reactive responses. 


The Educational Forum • Volume 68 • Spring 2004 • 225 



Shariff 


Herein lies the dilemma for schools. Clearly, school officials and feachers cannof 
supervise sfudenfs oufside school hours or consfanfly check fheir Infemef discourses. 
Nonefheless, for sfudenfs' profecfion, educafors fradifionally have been held fo higher 
legal sfandards (Proudfoof and Hufchings 1988). These predicamenfs and affifudes sug- 
gesf a crifical need fo clarify educators' legal obligafions. 

Criminalizing Children and Youth 

Schools and courfs increasingly are holding young people criminally accounfable 
for bullying — a frend fhaf also has implications for cyberbullying. Becoming more aware 
of fhe negafive psychological consequences of verbal harassmenf, courfs are discarding 
fheir fradifional relucfance fo rule in cases of menfal suffering. Moreover, fhe judiciary 
increasingly is willing fo hold adolescenfs criminally responsible, as confirmed in fhe 
British Columbia Supreme Courf suicide case of feenager Dawn Marie Wesley {R. v. 
D.W. and K.RD. 2002). Dawn hanged herself after receiving a fhreafening phone call. 
Her classmate testified fhaf she had no infenf fo harm Dawn Marie when she yelled fhe 
words, "You're f dead!" Seffing a precedenf, fhe courf ruled fhaf verbal harass- 

menf is deemed criminal under fhe Canadian Criminal Code if if causes a vicfim fo 
perceive a real fhreaf of harm. Cyberbullying fhreafs are likely fo instill a deeper fear of 
harm because fhey are deliberate and persisfenf, as well as anonymous. 

This ruling has implicafions for educafors regarding fheir rotes as feachers and pro- 
fecfors of fhe young. Though feachers and principals carmof supervise sfudenf acfivifies 
all fhe time, fhey have a responsibilify fo ensure fhaf sfudenfs imdersfand respectful, inclu- 
sive, and nondiscriminafory discourse, whefher if is face-fo-face, on fhe telephone, or over 
fhe Infemef. If fhe courfs and greater sociefy are willing fo hold immafure adolescenfs crimi- 
nally responsible for fheir actions, fhen mafure, professional adulfs, who have fhe responsi- 
bilify fo profecf and educate sfudenfs should be held legally accounfable if fhey fail. 

As DiGiulio (2001) and Giroux (2003) observed, zero-folerance allows schools fo 
dispose of children and adolescenfs who do nof conform fo organizational goals or edu- 
cafors' concepfual frameworks abouf appropriafe behavior fhrough suspension, expul- 
sions, and criminalizafion. The Onfario Education Acf, for example, mandates blankef 
suspension of K-12 sfudenfs for swearing. Gompare fhe educafional experience of a 
kindergarfen sfudenf who mighf uffer fhe "F" word fhinking if means frow up (fhrow 
up). Thaf child canbe suspended on fhe same basis as a 17-year-old who knows full well 
whaf fhe word means. While nof all schools have responded wifh such exfreme mea- 
sures, fhe reacfive wave of zero-folerance responses has underscored fhe need for efhi- 
cal, educafional, and legally defensible alfernafives fhaf would profecf sfudenfs and re- 
duce bullying more effecfively. 

Educator Responsibilities: Law of Torts and Negligence 

Mosf lawsuifs regarding fhe obligafions of educafors fo keep sfudenfs physically 
and psychologically safe are broughf under fhe law of forfs and negligence because fhey 
are remedial, and compensation can be soughf . A forf is a wrongful acf by one person or 
insfifufion againsf anofher. Unintentional forfs, also referred fo as negligence, resulf from 
a lack of affenfion, care, or foresighf on fhe parf of fhe defendanf. When filing a negli- 
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gence claim, plaintiffs musf address dufy of care, fangible and foreseeable harm, and 
cause. 

Because cyberbullying is a relafively new phenomenon, few cases have advanced fo 
fhe courfs. Therefore, specific rulings on cyberbullying are nof cifed. Rafher, fhe judg- 
menfs in more f 5 ^ical harassmenf cases are provided and exfended fo cyberbullying. 

Duty of Care 

American courf decisions on school negligence have faken fwo diamefrically op- 
posed pafhs. Af one end of fhe specfrum, judges have expressed increased concern abouf 
escalafing lifigafion againsf schools in fhe areas of harassmenf and violence. Accord- 
ingly, judges generally have placed a lower sfandard of care on educafors and fhe onus 
onplainfiffs fo esfablish gross negligence or deliberafe indifference. Rudd v. Pulaski County 
Special School District (2000) is one case in which fhe courf held fhaf schools do nof have 
a dufy fo profecf sfudenfs from peer abuse in every circumsfance, even if fhe harm is 
egregious. Paradoxically, and of particular significance fo cyberbullying, U.S. courfs have 
esfablished an elevated sfandard of care for psychological harm. Hermann and Remley 
Jr. (2000) observed fhaf American courfs have provided clear direction regarding educa- 
fors' responses fo pofenfial sui- 
cide. School adminisfrafors, 
counselors, feachers, and ofher 
school personnel musf be 
equipped fo assess quickly fhe 
psychological conditions of sfu- 
denfs who fhreafen suicide. 

Psychological Harm as 
Tangible and Foreseeable 

To esfablish whefher psy- 
chological harm is fangible, vic- 
tims musf provide evidence of 
damage and injury fo fheir men- 
fal condifion. The word "fangible" in fhe confexf of psychology means somefhing fhaf is 
"real . . . subsfanfial, noticeable, disfincf, manifesf, evidenf, unmisfakable, perceptible, 
and discernible" {Oxford Dictionary Thesaurus and Wordpower Guide 2001, 1035). Cover! 
forms of bullying such as exclusion, sfaring, and cyberbullying can have serious psy- 
chological consequences; yef victims offen do nof have fangible proof of fheir suffering. 

Cover! bullying — especially cyberbullying — offen occurs oufside school grounds 
where feachers are nof presenf. When fhe courfs consider foreseeable evenfs, fhey fake 
info accounf: whefher fhe acfions fhaf led fo fhe injury were sponfaneous or impulsive; 
whefher fhey were plarmed and fhe feacher had specific knowledge fhaf fhe acfions 
would occur af a cerfain time and place; or whefher fhe feacher had acfual knowledge 
fhaf fhe acfions mighf fake place af some poinf. Foreseeabilify is a complex notion; yef 
American courfs expecf educafors fo have fhe foresighf fo recognize psychological harm 
fhaf may lead fo suicide or ill healfh. Judgmenfs were consisfenf in recenf cases, includ- 


School ojficials' wall of defense 
stems from a fear of litigation, driven 
hy insufficient knowledge and lack of 
clarity about the legal boundaries of 
their responsibilities to students. 
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ing Hamel et al. v. State of New Jersey et al. (2001). Cecilia Hamel suffered exfreme posf- 
fraumafic sfress, including sfomach pain and fainfing, which a psychiafrisf confirmed 
was fhe resulf of bullying. The courf confirmed fhaf fhese injuries were indeed fangible 
and foreseeable. 

Cause 

Legal assessmenf of whaf caused an injury, especially injury involving psychologi- 
cal harm, has been described as a "fangle and a jungle" (Parker 1992, 164). To convince 
a courf fhaf an educator's conducf acfually caused fhe injury, plainfiffs musf show fhaf 
"buf for" fhe defendanf's careless conducf, fhe harm or loss suffered would nof have 
faken place. In Mirand v. City of New York (1994), fwo sisters were fhreafened and beafen 
up by schoolmafes. The courf held fhaf fhe complefe absence of securify or supervision 
caused fhe injuries. The foregoing case clearly indicafes a dufy on fhe parf of educafors 
fo be knowledgeable and framed fo prevenf physical and psychological harm. 

Fostering a Conducive Learning Environment 

Can educafors be held responsible for failing fo foster safe learning environmenfs 
fhaf are free of bullying? Though claims for educational malpractice have been made, 
American courfs categorically have denied fhaf an acfionable forf exisfs, mainfaining 
fhaf educafion is a maffer of public policy and does nof fall info fhe professional realm as 
do medical and legal malpractice. 

Though Canadian courfs generally supporf fhe American sfance, fhe Supreme Courf 
of Canada has, in a number of cases, emphasized fhe school's obligation fo provide a 
respecfful and inclusive environmenf free of discriminafion. In Ross v. New Brunswick 
School District No. 15 (1996, 42), which involved suspension of a feacher for disfribufing 
anfi-Semific publicafions, if was sfafed: 

[SJchools are an arena for the exchange of ideas and must, therefore, be premised 
upon principles of tolerance and impartiality so that all persons within the school 
environment feel equally free to participate. As the board of inquiry stated, a school board 
has a duty to maintain a positive school environment for all persons served by it. 

In anofher ruling, R. v. M.R.M (1999, 35) fhaf involved searches of school lockers, fhe 
high courf also discussed ifs inferprefafion of a safe and ordered school environmenf: 

Teachers and principals are placed in a position of trust that carries with it onerous 
responsibilities. When children attend school or school functions, it is they who must care 
for the children's safety and well-being. It is they who must carry out the fundamentally 
important task of teaching children so that they can function in our society and fulfill their 
potential. In order to teach, school officials must provide an atmosphere that encourages 
learning. During the school day, they must protect and teach our children. 

While fhe safefy of sfudenfs is of paramounf concern, schools also musf be caufious 
fhaf fhey do nof censor creafive expression. The case cifed below affesfs fo fhe negafive 
impacf zero-folerance policies can have and fhe need for educafors fo reassess educa- 
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tional priorities when they clamp down on freedom of expression. An Onfario boy, who 
was incessanfly bullied by peers, wrofe a ficfional sfory fhaf depicfed a bullied sfudenf 
who placed explosives in fhe school. Rafher fhan use fhis opporf unify fo work wifh fhe 
perpefrafors of fhe bullying, school aufhorifies had fhe aufhor arresfed and imprisoned 
wifhouf bail for four weeks. Shorfly affer fhe boy's arresf, MacKay (2001, 7) made im- 
porfanf observafions regarding fhe implicafions of fhe school's handling of fhis case: 

If in fact this student faces charges due to the content of a story written for a class 
assignment, the implications are serious and far-reaching. The Charter right to 
freedom of expression, regardless of content, is compromised. The right of students to 
freedom of expression will be further put into question. This is not to diminish the 
importance of safe schools and the growing problem of violence. Schools that are 
sometimes thought of as a marketplace of ideas may simply be a marketplace of acceptable 
ideas. The previously mentioned conflicting ideals of discipline and order on one side and 
the free exchange of ideas on the other continue. Which version of free speech should 
prevail depends heavily upon what society sees as the purposes of education. 

Canadian Human Rights Law 

The broad objecfive of Canadian human righfs law is fo eradicafe anfisocial condi- 
fions in sociefy, especially sexual, racial, homophobic, and ofher prejudicial sources. Sfan- 
dards require employers and ofher insfifufional adminisfrafors fo accommodafe fhe needs 
of marginalized individuals fo fhe poinf of undue hardship (Bowlby 1998). Human righfs 
jurisprudence on sexual harassmenf in fhe workplace confirms fhaf employers are re- 
sponsible for addressing complainfs of harassmenf even if fhey occur off premises, be- 
cause fhey have fhe effecf of poisoning fhe workplace environmenf for vicfims (Bowlby 
1998). One could argue similarly fhaf even if harassmenf fakes place on fhe elecfronic 
airwaves, fhe effecf of sfudenf cyberbullying is fo poison fhe physical school environ- 
menf for vicfims, fhereby conveying a dufy for schools fo prevenf if. 

In fhe case of Azmi Jubran (Jubran v. North Vancouver School District et al 2002), men- 
fioned previously, Jubran lived fhrough four years of discriminafion in a hosfile school 
environmenf where school officials and feachers facifly condoned homophobia. The vic- 
fim claimed fhaf he was nof homosexual and argued fhaf adminisfrafors made few pro- 
acfive affempfs fo reduce homophobic affifudes or fosfer a posifive school climafe. The 
Canadian Human Righfs Tribunal nofed fhaf whefher fhe sfudenfs knew or perceived 
Jubran fo be homosexual is irrelevanf. The school board had an obligafion fo provide 
him wifh an educafional environmenf free from discriminafion, and feachers knew, or 
oughf fo have known, fhaf fhe epifhefs direcfed af him were homophobic, discrimina- 
fory, and designed fo hurf him. 

American Civil Rights Cases 

The equivalenf of Canadian human righfs codes can be found in U.S. civil codes. 
The American Minisfry of Educafion, Office of Civil Righfs (OCR), is fhe law enforce- 
menf agency fhaf enforces fhis regulafion on appro ximafely 51.7 million sfudenfs who 
affend U.S. primary and secondary schools. Harassmenf issues were considered in North- 
ern District of California, Doe v. Petaluma City School District (1996) where sfudenfs pro- 
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voked fights and persistently called the victim names for two years. The counselor failed 
to advise parents of the Title IX grievance procedure, and school officials took no action 
to end the harassment. The district court noted that more than 85 percent of girls are 
subject to sexual harassment in schools. When a school district fails to counter harass- 
ment by developing and implementing policies, it must be inferred that the district in- 
tended the inevitable result of that failure — that is, a hostile environment (Welsh 1997). 

In a landmark U.S. Supreme 
Court case, Davis v. Munroe 
(1997), the court ruled that vic- 
tims who are sexually harassed 
are denied equal learning oppor- 
tunities. Lashonda Davis, a fifth- 
grade student, was harassed for 
five months by a male classmate. 
The petitioners alleged that the 
school board's "deliberate indif- 
ference" to the persistent, sexual 
advances created an "intimidat- 
ing, hostile, offensive, and abu- 
sive school environment" that 
violated Title IX of the Education 
Amendment of 1972 (Welsh 1997, 1). The court noted that the drop in LaShonda's grades 
was a clear indication that she was not treated equally. 

Improved Professional Development 

The reactive stance and wall of defense adopted by many educators in relation to 
bullying is likely due to a lack of knowledge. While schools are inundated with informa- 
tion on how to address bullying, educators have little knowledge about its complexities, 
conditions, and forms. Instead of funding conferences that search for a nonexistent "blue- 
print" on bullying, it would be more prudent to invest in improved education for educa- 
tors who need sensitizing to the complexities and devastating consequences of bullying. 

This knowledge gap could be addressed at the university level, by faculties of edu- 
cation and law, through professional development programs at the undergraduate and 
graduate levels for teachers, school administrators, counselors, and prospective law- 
yers. Further, these classes need to be offered as part of the core degree requirements 
rather than as electives. To date, law-related education has had minimal success (Cassidy 
2000) because it has not been grounded in educational theories of relevance to educa- 
tors. Courses should draw upon social justice, leadership, and ethics of care theories, as 
well as cultural studies. 

Compatible Theoretical Models 

The compatibility of some educational theories with legal standards can be illus- 
trated with examples. Burns' (1978) version of transforming leadership is a useful start- 
ing point to draw compatibilities between theory and legal defensibility. Bums proposed 


If the courts are willing to hold 
immature adolescents criminally 
responsible for their actions, then 
mature, professional adults, who 
have the responsibility to protect 
and educate students should be held 
legally accountable if they fail 
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that leadership is ethical and educational. In situations involving conflict, leaders must 
have the ability to recognize problems, articulate grievances, and address them in ways 
that raise the level of consciousness of all sfakeholders. This leadership approach would 
meef fhe courf's directive in Ross v. New Brunswick fhaf educators have a duly fo frans- 
form sfudenf perspecfives. To be successful, educafional leaders need fo raise fheir own 
efhical aspirafions, and fhose of sfudenfs, fo a higher moral plafform. Burns mainfained 
fhaf good leaders should recognize pofenfial conflicf, buf have fhe abilify fo inferpref if 
as pofenfial for healfh and growfh insfead of desfrucfion and barbarism. The challenge 
for educafors who confronf cyberbullying is fo recognize ifs pofenfial fo escalafe and ifs 
impacf on fhe physical school environmenf, and fo fransform fhaf momenfum info posi- 
five learning opporfunifies for perpefrafors. 

Fosfer (1989) exfended Bums' fheory fo include crifical and dialectic componenfs. 
He suggested fhaf educafors crifically assess school sfrucfures fhaf marginalize vicfims 
and engage in dialogue wifh sfudenfs fo emancipate fhem. Wifhin fhe bullying confexf, 
educafors should promote reflecfive discourse wifh sfudenfs regarding fhe impacf of 
fheir words on vicfims, and review fheir own approach fo zero folerance. 

Anofher model, compatible wifh subsfanfive legal sfandards, is fhe consfifufive lead- 
ership approach advocated by Heifefz (1994). Under fhaf model, subordinates musf re- 
flecf on fheir impacf on goal achievemenf. Of particular relevance fo bullying is Heifefz's 
considerafion of whefher people have fhe abilify and skills fo infervene in roufine or 
unprecedented sifuafions. A consfifufive leader, when dealing wifh bullying, would adapf 
policies and pracfices fo conform fo fhe unprecedented changes fhaf come wifh fechnol- 
ogy, pluralism, and evolving youfh culfure. 

Noddings' (1992) work on efhics of care also is compafible wifh many legal sfan- 
dards. She emphasized dialogue, empafhy compassion, and modeling in every aspecf 
of school life. 

Dialogue is nof only verbal communicafion, buf also involves nonjudgmenfal recep- 
fivify fhrough fouch, smiles, affecfionafe sounds, silence, and body language (Noddings 
1991). Dialogue is more successful if coupled wifh empafhy. Noddings (1992, 30 and 33) 
explained fhaf empafhy requires a "feeling wifh fhe ofher," which also can be described 
as "engrossmenf." These nofions allow psychological connecfions wifh sfudenfs — con- 
necfions fhaf may meef legal objecfives of addressing fhe pofenfial for suicide and help 
vicfims of bullying deal wifh egregious psychological harm. 

Greene (1991, 16) described compassion as a sfrong or deep "feeling wifh anofher 
human being." Compassionafe educafors are beffer posifioned fo accommodafe sfudenf 
needs in compliance wifh human righfs sfandards. Furfhermore, compassionafe educa- 
fors are more likely fo consider fhe healfh and welfare of fheir sfudenfs rafher fhan hide 
behind a wall of defense. 

Ofher scholars have recognized fhe compafibilify of efhics and subsfanfive justice. In his 
discussion of justice and equalify Greek philosopher Gregory Vlasfos (1962, 72) proposed 
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that if true "equalitarian justice" is to be achieved, the individual or human worth of each 
individual musf be considered. Vlasfos (1962, 53) explained fhaf an action is jusf "[i]f, and 
only if, if is prescribed exclusively by regard for fhe righfs of all who if affecfs subsfanfially " 


Vlasfos' perspective is supporfed by Coombs (1980), who made fhe disfincfion be- 
fween goal-based moralify and righfs-based moralify Coombs explained fhaf goal-based 
moralify is based on a perspecfive abouf whaf sorf of life is exemplary, including fhe 
ends for which one should sfrive and fhe means fhaf should be used. In confrasf, a righfs- 
based moralify is comprised of a sef of views abouf how ofher persons and fheir infer- 
esfs are fo be freafed (Coombs 1980). A righfs-based model of leadership is essenfial in 
addressing pluralism and conflicf in schools. Eurocenfric, androcenfric, middle-class 
perspectives fhaf persisf in school adminisfrafion offen fail fo address fhe righfs and 
inferesfs of children who do nof fif a fradifional, homogeneous framework of good and 

bad (Razack 1999; Sefa Dei 
1997). For insfance, a principal 
who believes sfrongly fhaf ho- 
mosexualify is immoral may 
nof profecf a vicfim of ho- 
mophobic bullying in fhe same 
way fhaf he or she mighf pro- 
fecf a heferosexual vicfim of 
bullying. 


The time has come to discard zero 
tolerance and address contemporary 
issues through ethical, educational, 
and legally defensible models that 
focus on student safety, empowerment, 
and education. 


Final Thoughts 

If is essenfial fo couple law- 
relafed education courses wifh 
a comprehensive fheorefical 
base. Wifhouf confexfual knowledge of fheir subsfanfive legal obligations, educafors 
rely on bureaucratic models of zero folerance fhaf are goal-based and grounded in rule- 
based concepfual approaches fo discipline. These reacfive responses fo bullying spawn 
conflicf rafher fhan susfain inclusive, caring, and respecfful school environmenfs. 


The time has come fo discard zero folerance and address confemporary issues fhrough 
efhical, educafional, and legally defensible models fhaf focus on sfudenf safefy, empow- 
ermenf, and education. These models show greaf promise in helping educafors navigafe 
fhe dilemmas of fomorrow's pluralisfic sociefy and helping schools meef fheir sfafed 
policy objectives fo provide safe, inclusive, and caring school environmenfs. 
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